March 13, 2014
VIA EMAIL AND FAX
The Honorable Arne Duncan
Secretary
U.S. Department of Education
400 Maryland Ave., S.W., Room 7W301
Washington, D.C. 20202-1510
Re:

Gainful Employment Rulemaking

Dear Secretary Duncan:
On behalf of the membership of the Association of Private Sector Colleges and
Universities (APSCU), a voluntary membership organization of more than 1,400 accredited,
private postsecondary schools, institutes, colleges and universities that provide important, careerfocused educational opportunities to millions of students each year—many of whom are
underserved by traditional schools—I write to you at an important junction for the gainful
employment regulatory process.
Our institutions, students, faculty and graduates and employer partners are concerned that
the Department’s current approach toward regulating student debt will make it very difficult—
and in many instances, impossible—for students who could benefit from the education provided
by APSCU’s members to access quality training, and, in turn, to achieve their professional goals.
Last month, I met with representatives of the Office of Information and Regulatory
Affairs, the Office of Management and Budget and your Department to discuss the pending
regulation. I wanted to communicate with you personally about my concerns with the proposed
gainful employment regulation as we know it.
We share the Department’s goal of ensuring that students receive a quality education,
enter into programs with a full understanding of the costs and the economic impact of their
decisions to enroll, and don’t incur excessive debt. Yet, our students, our institutions, and higher
education and workforce stakeholders broadly are highly concerned about the Department’s
current regulatory approach to addressing an issue that exists across all of higher education. In
particular, we are concerned about the impact the regulation will have on students who have
historically been underserved by traditional higher education.
The Department’s current approach fails to consider the role private sector institutions
play in educating students from disadvantaged backgrounds. The students who attend our
institutions have been historically underserved by more traditional institutions of higher
education. More than 62 percent of the students served by APSCU’s members are over the age
of 24; 50 percent have dependents; almost 40 percent work full-time while enrolled; and 64
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percent are eligible to receive Pell Grants based on their low annual incomes. Due to the
demographics of the students we serve and the narrowly targeted regulation put forth by the
Department, the result is nothing short of financial discrimination that will deny access and
opportunity to the very students who stand to benefit the most from postsecondary education.
The chart below illustrates how our student body differs from that of our peers in postsecondary
education.

Since the beginning of the negotiated rulemaking process, we have expressed our
concerns about the Department’s regulatory approach. We cited the make-up of the negotiating
committee; the Department’s improper use of the statutory language requiring institutions to
offer programs that prepare students for “gainful employment” as a means to regulate student
debt; and the Department’s focus on private sector institutions, which irrationally and unlawfully
favors traditional public and nonprofit institutions, many of which have programs that would
likely lose Title IV eligibility were they subject to the same regulatory scheme.
If the Department continues down its current path, private sector colleges and universities
will face strong regulatory incentives to end their open enrollment policies and to look for ways
to admit only those students likely to perform well on the Department’s proposed debt metrics.
That would be a bad policy outcome, leaving many students without educational options. It is
also counter to the Administration’s stated intent of increasing postsecondary access and
attainment.
In addition, contrary to the Department’s apparent belief, community colleges are not
well positioned to accept the students who might have enrolled in programs offered by private
sector colleges and universities, but for the gainful employment regulation. Community colleges
are oversubscribed, underfunded, have more limited curricula and more restricted educational
approaches, and have a limited geographic reach compared to private sector schools. Our public
colleagues simply cannot absorb all of the underserved students who would seek admission. In
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short, any “gainful employment” regulation would reduce the educational opportunities for the
very students who are most poorly served by more traditional educational institutions and
therefore most in need of the tailored, flexible, and innovative options provided by private sector
colleges and universities.
It is hard to understand why the Department has decided to use the “gainful employment”
language in the HEA to punish private sector institutions for perceived student-debt issues that
are not unique to them. It is not clear, for example, that graduates of more traditional colleges
have substantially better debt-to-earnings ratios than graduates of private sector institutions.
Your own National Center for Education Statistics (NCES) recently reported that 26 percent of
graduates from public four-year colleges and 39 percent of graduates from private four-year
colleges are not gainfully employed under the Department’s proposed metrics. If, contrary to all
available evidence, the Department believes that debt-to-earnings ratios are a strong indicator of
program quality, it should assess how all programs—not just private sector programs—perform
on those metrics.
Although we have fundamental differences with respect to gainful employment, there are
some obvious changes that would reduce the disruption to students which would be inevitable as
a result of this regulation.
More Reasonable Measurements
The Department’s recent approach is far more punitive than the earlier 2011 regulations,
under which programs retained their Title IV eligibility unless they failed two less restrictive
debt measures three out of four years. That the Department would propose to adopt a regime that
would render ineligible more than twice the number of programs as its previous regime suggests
the Department intends to exclude as many programs from Title IV eligibility as possible,
thereby denying access to higher education to thousands of students. Alternative metrics were
necessary to prevent the closing of quality programs according to the Department when
promulgating the previous regulation. This continues to be true today.
Similarly, after extensive discussion during the previous negotiated rulemaking, the
Department decided on 12 percent as the appropriate passing rate for the annual debt-to-earnings
measure. This decision, as explained by the Department, was made based on industry practice
and expert recommendations. This time around, the Department has decided 8 percent is the
correct passing rate for the annual debt-to-earnings measure, although no particular research has
been cited to support this position. As a matter of fact, the Department’s own report issued by
NCES would lead one to believe that the measure should be significantly higher than 8 percent
and higher than 12 percent. In light of that report, why is the Department proposing 8 percent as
the correct threshold?
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If the Department’s proposed regulation were applied to all sectors of higher education,
many programs all across higher education would fail the arbitrary metric. The chart below
shows how some of these programs would fare.

In addition, the Department’s current approach to calculate all programs’ debt-toearnings ratios on the basis of a 10-year repayment schedule is inconsistent with the
Department’s previous position and current repayment patterns. Similar to the debt-to-earnings
thresholds, there was extensive debate with respect to amortization periods during the previous
negotiated rulemaking. Eventually, the Department agreed with many negotiators who argued
that amortization periods should be tied to degree levels, recognizing that students are eligible
for and tend to accumulate more debt in longer term programs. As the Department knows, even
graduates with well-paying, full-time jobs often repay their loans over time horizons longer than
10 years. Using a 10-year amortization period regardless of program level is inconsistent with
the Administration’s efforts to encourage borrowers to enter pay as you earn repayment
programs.
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Finally, the Department’s proposal to reduce the cohort size stands in marked contrast to
the Department’s prior regulation, and its own practices. Small sample sizes tend to distort
results by basing outcomes on non-representative data. The Department’s own analysis offered
in connection with its approach to apply a rule to programs with 10 completers underscores this
point. According to that analysis, more than four times as many programs would fail under the
proposed rule as compared to the prior rule, which was allegedly calibrated so that quality
programs would not fail.
Private sector colleges and universities provide millions of students with specific skillsbased education needed to excel in many high-demand occupations. Our students are juggling
work, family and school and desperately need focused academic delivery and flexible schedules.
We should be working together to increase opportunities for these very students, instead of
creating barriers to access and choice.
I thank you for your time and consideration on this matter. Private sector colleges and
universities broadly support accountability that applies to everyone, while recognizing the
diversity of students and institutions. President Obama has made recognizing this diversity a key
element in the creation of his new rating system. We stand ready to work with you to improve
access, opportunity and outcomes across all of higher education. Unfortunately, the gainful
employment regulation currently under consideration, in addition to its legal flaws, falls short as
a matter of public policy.
Sincerely,

Steve Gunderson
President and CEO

cc:

Valerie Jarrett, Senior Advisor and Assistant to the President
John Podesta, Senior Counselor

